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Where t h e  I!% d o e s  not s p e c i f i c a l l y  s t a t e  
t h e  a g e n c y ' s  d e s i r e  f o r  Guard  I1 s e r v i c e s ,  a 
b i d ,  b a s e d  o n  t h e  lower wage d e t e r m i n a t i o n  
f o r  G u a r d  I s e r v i c e s ,  s h o u l d  be r e j e c t e d  
e v e n  t h o u g h  i t  is  r e s p o n s i v e  on i t s  f a c e  and 
t h e  p r o t e s t e r  den ie s  t h a t  i t  made a m i s t a k e ,  
when t h e  IFB's d e s c r i p t i o n  of t h e  d u t i e s  and  
q u a l i f i c a t i o n s  f o r  t h e  g u a r d s  c l e a r l y  i n d i -  
c a t e s  t h a t  G u a r d  I1 p e r s o n n e l  a t  t h e  h i g h e r  
wage r a t e  a r e  r e q u i r e d .  

I B I  S e c u r i t y  S e r v i c e s ,  Inc .  p r o t e s t s  t h e  award  o f  a 
con t r ac t  by t h e  G e n e r a l  S e r v i c e s  A d m i n i s t r a t i o n  t o  Whelan 
S e c u r i t y ,  Company, t h e  i n c u m b e n t  c o n t r a c t o r ,  f o r  g u a r d  
s e r v i c e s  a t  a f e d e r a l  o f f i c e  b u i l d i n g  u n d e r  i n v i t a t i o n  for 
b i d s  (IFS) No. GS-04B-84527. IF31 c o n t e n d s  t h a t  i t  was t h e  
low, r e s p o n s i v e  and  respons ib le  b i d d e r l /  and  a s k s  t h a t  t h e  
c o n t r a c t  w i t h  Whelan be t e r m i n a t e d  and- the  c o n t r a c t  awarded 
to  1RT. I51 f u r t h e r  c o n t e n d s  t h a t  t h e  a g e n c y  i m p r o p e r l y  
f a i l e d  t o  s u s p e n d  p e r f o r m a n c e  by  W h e l a n  p e n d i n q  r e c e i p t  of 
our d e c i s i o n .  W e  d e n y  t h e  p r o t e s t .  

T h e  I F B  incorpora ted  t h e  wage d e t e r m i n a t i o n  of t h e  
D e p a r t m e n t  of Labor (DOL) f o r  two c l a s s e s  of g u a r d  
s e r v i c e s - - G u a r d  I a t  $4 .26  pe r  h o u r  and G u a r d  11 a t  
$ 4 . 9 9  per h o u r .  S u c h  d e t e r m i n a t i o n s  a r e  reauired by t h e  
S e r v i c e  C o n t r a c t  A c t ,  4 1  U . S . C .  6 351-358 ( 1 9 8 2 )  f o r  e v e r y  
g o v e r n m e n t  c o n t r a c t  f o r  t h e  f u r n i s h i n g  of s e r v i c e s  i n  
e x c e s s  of $2 ,500 .  T h e  I F B  a l s o  n o t i f i e d  t h e  b i d d e r s  t h a t  

- I /  Ten B i d s  were r e c e i v e d .  
S 1 , 4 0 2 , 5 5 4 . 5 5  for t h e  i n i t i a l  and  two o p t i o n  p e r i o d s ,  
i n c l u d i n g  wage e s c a l a t i o n  f a c t o r s  a p p l i e d  t o  t h e  o p t i o n  
pe r iods .  W h e l a n ' s  b i d  was e v a l u a t e d  a t  $ 1 , 4 2 7 , 9 4 3 . 2 7 :  
t h e  r e m a i n i n g  b i d s  r a n g e d  f r o m  $ 1 , 5 1 3 , 1 6 1  t o  S 1 , 8 7 6 , 3 6 5 .  

TrJI's b i d  was e v a l u a t e d  a t  
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the incumbent contractor was performing under a wage deter- 
mination of $ 4 . 9 9  and that its current monthly price was 
$ 4 0 , 6 1 3  for a minimurn annudl requirement of 5 8 , 7 3 1  hours of. 
guard Services and 1 1 , 1 4 3 . 5  hours of supervisory services. 
The IFB required a minimum of 5 4 , 8 7 5 . 2 5  hours of guard and 
supervisory services. GSA concedes that the IFB did not 
designate which class of services was required and did not 
contain the DOL definitions of Guard I and Guard I1 
services. The IFB's specifications set out the qualifi- 
cations and duties of the required personnel, among which 
the following are pertinent to this case: 

1 .  All personnel must  demonstrate prior to 
assignment, physical, mental and emotional 
fitness by an examination by a licensed 
physician and this examination must be evi- 
denced by a Standard Form 78 "CERTIFICATE OF 
MEDICAL EXAMINATION" submitted to the 
agency. 

2. 

3 .  

Prior to assignment, all personnel must be 
trained, and demonstrate proficiency, in the 
use of a . 3 8  caliber revolver and such pro- 
ficiency must be certified by an authorized 
government examiner. The certificate is 
valid for one year. 

The contractor must submit evidence that all 
personnel to be assigned have undergone an 
extensive training program for the duties to 
be performed and have passed a test given by 
a government examiner. The examination 
qualification is valid for three years. 

The DOL definitions of the guard services are as 
follows : 

"Guard I: Carries out instructions 
primarily oriented toward insuring that 
emergencies and security violations are 
readily discovered and reported t o  appro- 
priate authority. Intervenes directly only 
in situations which require minimal action 
to safeguard property or persons. Duties 
require minimal training. Commonly, the 
guard is not required to demonstrate 
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pnysical  f i t n e s s .  Nay be armed, b u t  
genera l ly  is  not required t o  demonstrate 
prof ic iency i n  tne  use of f i rearms o r  spe- 
c i a l  weapons. 

"Guard 11: Lnforces regula t ions  designed 
t o  prevent breacnes of s e c u r i t y .  Exercises 
3udyment ana u s e s  a i s c r e t i o n  i n  deal iny 
w i t h  emeryencies dim s e c u r i t y  v i o l a t i o n s  e n -  
countered. Determines whetner f i r s t  
response should be t o  intervene d i r e c t l y  
(askinq f o r  a s s i s t a n c e  when aeerned necessary 
dfld time a l l o w s ) ,  to  Keep situation unoer 
su rve i l l ance ,  or t o  r epor t  s i t u a t i o n  so t h a t  
it can oe handled oy agpropciate  au tho r i ty .  
Guties require  ;pecial ized t r a in ing  rn 
inetrlods dnd tecnniques of 2ro tec t ing  
s e c u r i t y  a r e a s .  Coiiimonly, the guara is 
czquireu t o  aeinonstrdte continuing physical  
t i t n e s s  arid pro t ic iency  w i t h  f i rearms o r  
otner  spec id l  wedpons." 

Alttiough Cis- concedes t i lat  131's Dia was responsive 
o n  i t s  face ,  tiSrl po in t s  out  t h a t  t n i ?  b i d  was basea on t h e  
$ 4 . ~ b  r a t e  t o r  buara 1 s e r v i c e s ,  a f a c t  t n a t  la1 c o n f i r m d  
during a meeting on,CIarch 25 .  k s  GSA was convinced t n a t  
tile s o l i c i t a t i o n ' s  a e s c r i y t i o n  c j t  the  reyuirea se rv ices  
ana d u a l i f i c d t i o n s  t o r  t h e  guards when coirrpared t o  the 
bcIL a e r i n i t i o n s  of Guard I ana tiuard I1 c l a s s e s ,  c l e a r l y  
required tiuard I1 sersonnel ,  i t  r s j e c t e a  IBI's b i d  and 
m a e  award to  the incumberit cont rac toc  a t  a p r i c e  higher 
than t h a t  of IbI's b i d .  

Id1 agrees  t h a t  i t s  b i d  was basea on t h e  $ 4 . 2 6  r a t e  
aut contencis t n a t  i t  proposea t o  employ guards wno would 
meet t h e  s p e c i f i c a t i o n s .  IbI argues t h a t  t n e  UVL 
a e f i n i t i o n  of w a r d  I personnel aoes not preclude ~ u a r a  I 
dersonnel froilk beirig reyui rea  t o  uemonstrate 2nysical  
fitriess iiria f iredrnis prof ic iency b u t  only s u y y e s t s  t n a t  
"comnoiily" Guard I personnel w i l l  not bit required t o  
dei[lonstrate 2hysrcal t i t n e s s  iind t h a t  they be arnied. 
131 i n s i s t s  t h a t  so lony a s  131 can s a t i s f y  the s p e c i f i -  
c a t i o n s ,  181 m u s t  b e  allowea t o  elriploy buara I personnel 
dna pdy tnem the 5 4 . 2 6  r a t e .  I&I f u r t h e r  i n s i s t s  t h a t  GSA 
exceeaeu i t s  au tho r i ty  i n  determining t h a t  i t s  s o l i c i t d t i o n  
reyuirea G u d r d  11 s e r v i c e s  because only DuL is empow2red t o  
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make s u c h  a d e t e r m i n a t i o n  u n d e r  t h e  S e r v i c e  C o n t r a c t  Act. 
I B I  p o i n t s  o u t  t h a t  a t  t h e  meeting on March 25 ,  t h e  d i s -  
cussion f o c u s e d  p r i m a r i l y  on t h e  a p p l i c a b l e  wage r a t e  and  
w h e t h e r  Guard  I personnel c o u l d  c a r r y  s i d e a r m s .  Because 
t h e  c o n t r a c t i n g  o f f i c e r  c a l l e d  t h e  C h i e f ,  Wage Determina- 
t i o n  B r a n c h ,  DOL and  was t o l d  t h a t  Guard  I personnel  c o u l d  
c a r r y  f i r e a r m s ,  I B I  s t a t e s  t h a t  i t  l e f t  t h e  m e e t i n g  w i t h  
t h e  b e l i e f  t h a t  i t  would  b e  awarded  t h e  c o n t r a c t .  I B I  
f u r t h e r  c o n t e n d s  t h a t  t h e  a w a r d e e ' s  p r i c e ,  wh ich  was o n l y  
$ 7 , 8 8 6  a b o v e  I B I ' s  p r i c e ,  d o e s  n o t  r e f l e c t  a m i n i m u m  r a t 9  
o f  $4 .99  f o r  i t s  g u a r d s  b e c a u s e  t h e  73f- d i f f e r e n c e  b e t w e e n  
t h e  two r a t e s  when m u l t i p l i e d  by t h e  5 4 , 8 7 5 . 2 5  r e q u i r e d  
h o u r s  o f  g u a r d  time a m o u n t s  t o  S 4 0 , 0 5 8 . 7 5 ,  f i v e  times t h e  
d i f f e r e n c e  b e t w e e n  t h e  t w o  b i d s .  T h i s  and  t h e  f a c t  t h a t  
G S A ' s  n o t i c e  t o  DOL o f  i t s  i n t e n t  t o  award  a s e r v i c e  con- 
t r a c t  showed t h a t  i €  t h e  s e r v i c e s  were p e r f o r m e d  by g o v e r n -  
m e n t  e m p l o y e e s ,  t h e  q u a r d s  w o u l d  be p a i d  $6 .63  a s  GS-5s and 
t h e  s u p e r v i s o r s  would  b e  p a i d  $8.21 a s  G S - ~ S ,  i n d i c a t e s ,  
I R I  c o n t e n d s ,  t h a t  i t s  i n t e r p r e t a t i o n  o f  t h e  s o l i c i t a t i o n  
was not d i f f e r e n t  f r o m  t h a t  u s e d  by o t h e r  b i d d e r s .  

A s  c a n  be s e e n  f r o m  t h e  i n f o r m a t i o n  p r o v i d e d  a b o v e ,  
t h e  d e s c r i p t i o n  o f  t h e  d u t i e s  and  q u a l i f i c a t i o n s  of t h e  
q u a r d s  GSA r e q u i r e d  h e r e  a n d  t h e  requirements w i t h  r e s p e c t  
t o  t r a i n i n g ,  p h y s i c a l  f i t n e s s ,  men ta l  and  e m o t i o n a l  s t a -  
b i l i t y  a n d  p r o f i c i e n c y  i n  t h e  use o f  f i r e a r m s  a r e  s u b s t a n -  
t i a l l y  i n  excess o f  those required o f  Guard  I p e r s o n n e l  i n  
t h e  DOL d e s c r i p t i o n s .  I n  a d d i t i o n ,  t h e  I F R  h e r e  c l e a r l y  
i n d i c a t e d  t h a t  t h e  i n c u m b e n t  c o n t r a c t o r  was bound by t h e  
$4 .99  r a t e  f o r  Guard  I1 s e r v i c e s .  W h i l e  t h i s  IFP d o e s  n o t  
s p e c i f i c a l l y  s t a t e  t h a t  t h e  g u a r d s  m u s t  h e  i n f o r m e d  o f  t h e  
c o n d i t i o n s  j u s t i f y i n g  t h e  u s e  o f  d e a d l y  Eorce, i t  seems t o  
u s  t h a t  t h e  r e q u i r e d  t r a i n i n g  i n  t h e  u s e  o f  f i r e a r m s  and  i n  
s e a r c h  and  a r r e s t  p r o c e d u r e s  would n e c e s s a r i l y  r equ i r e  s u c h  
i n f o r m a t i o n .  We t h e r e f o r e  c o n c l u d e  t h a t  t h e  IF8 c l e a r l y  
r e f l e c t e d  G S A ' s  n e e d  f o r  t h e  s e r v i c e s  of Guard  IT 
p e r s o n n e l .  M u l l i n s  P r o t e c t i v e  S e r v i c e s ,  I n c . ,  R-208674, 
Dec. 2 1 ,  1982,  82-2 CPD !I 561 .  

We t h i n k  t h a t  i f  I R I  l e f t  t h e  meetinq on March 2 5  w i t h  
t h e  b e l i e f  t h a t  i t  was a s s u r e d  o f  a w a r d ,  i t  m i s u n d e r s t o o d  
t h e  p u r p o s e  and  scope o f  t h e  m e e t i n g .  As t h i s  was E o r m a l l y  
a d v e r t i s e d  procurement,  GSA was not p e r m i t t e d  t o  d i s c u s s  
I R I ' s  b i d ,  o t h e r  t h a n  t o  v e r i € y  t h e  wage r a t e  on w h i c h  i t  
was b a s e d ,  s ince  a b i d d e r  may not be a l l o w e d  t o  e x p l a i n  i t s  
b i d  a f t e r  b i d  o p e n i n g  when t o  d o  so w o u l d  p r e j u d i c e  t h e  
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other bidders or affect the responsiveness of its bid. _ _  _ _  
See Hub Testing Laboratories, B-207352 ,  Aua. 1 7 ,  1 9 8 2 ,  82-2  
CPD (I 1 3 6 .  Further, we are not persuaded by IBI's argument 

~ 

- 
that the IFB does not prevent a contractor from employing 
Guard I personnel, give them the training and examinations 
required of Guard I1 personnel and then pay them the Guard 
I wage rate. A S  pointed out above, the I F B  clearly 
required Guard I1 personnel and if GSA had accepted IRI's 
argument, it would seem that IBI's guards after such 
training and examinations would have to be paid the $ 4 . 9 9  
rate for Guard I1 personnel. Otherwise, the intent behind 
the two rates would be frustrated. If I61 disagreed with 
G S A ' s  determination, it should have appealed to DOL since 
it is the agency primarily responsible for resolving 
Questions relating to classifications and applicable wage 
iates. See J . L .  Associates, Inc., 6 - 2 0 1 3 3 1 . 2 ,  Feb. 1 ,  
1 9 8 2 ,  8 2 T C P D  !I 9 9 .  

IBI'S argument that Whelan's price reflects the 
intent not to pay its guards at the minimum Guard I1 rate 
of $ 4 . 9 9  raises an issue as to Whelan's ability to perform 
at its bid price. As such i t  raises a question of respon- 
sibility which is €or the contracting agency to determine. 
We will not review an affirmative determination of respon- 
sibility except in limited circumstances which are not 
present here. Professional Cleaning Janitorial Services, 
B-209755 ,  Nov. 3 0 ,  1 9 8 2 ,  82-2  CPD !I 4 9 3 .  Moreover, once 
the contract is awarded, the question whether the 
contractor will perform in accordance with the 
specifications is a matter of contract administration, 
which is also the responsibility of the contracting 
agency. Biospherics, 1nc.- recons idera t ion, B-20 34 1 9 . 4  , 
Mar. 1 6 ,  1 9 8 2 ,  82-1 CPD 11 2 4 6 .  

IS1 also complains that GSA failed to suspend 
performance by Whelan during the pendency of this protest 
which was filed under the Competition in Contracting Act of 
1 9 8 4 ,  Pub. L. No. 9 8 - 3 6 9 ,  9 8  Stat. 1 1 7 5 .  The Department of 
Justice is contesting the constitutionality of certain 
aspects of this act, including the requirement for an 
agency to suspend contractor performance when a protest is 
filed within 10 days of an award. However, the Department 
of Justice has recently instructed agencies to abide by the 
act while the litigation continues. In view of this and 
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t h e  f a c t  t h a t  we a r e  d e n y i n g  t h e  p r o t e s t  we see n o  n e e d  t o  
comment  f u r t h e r  on t h i s  ma t t e r .  - See L e a r  S i e g l e r ,  I n c . ,  
5 - 2 1 8 1 8 8 ,  Apr. 9, 1985,  6 4  Comp. G e n .  85-1  CPD Y 403. 

T h e  p r o t e s t  is d e n i e d .  

A%--% Harr R .  Van C e v e  
G e n e i a l  C o u n s e l  
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